
A Bill for an Act ent.itled: "An Act general-1y revising ground
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establishing controlled ground water areas; amending sections 85

2-I02, 85-2-306, and 85-2-506, MCA; and providing effective
dates. tt

Be it enacted by the Leqislat.ure of the St.at.e of Montana:

Section 1. SecLion 85-2-102, MCA, is amended to redd:

'185-2-L02. Definitions. Unless the contexL resuires

otherwise, in this chapter, the folfowing definiLions apply:
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(a) to divert, impound, or withdraw, including

stock water, a quantity of water for a beneficial use
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85-20-1401, Article V; or

(ii) to change an appropriation right to divert or wit.hdraw

water under subsection (1) (a) to instream flow to protect,

maintain, or enhance streamflows in accordance wit.h 85-2-320:

(e) temporary changes or leases for instream flow co

maintain or enhance instream flow to benefit the fishery resource

in accordance with 85-2-408;

(f) a use of water for aquifer recharge or mitlgation; or
(g) a use of waLer for an aquifer storage and recovery

project as provided in 85-2-368.

(2) "Aquifer rechargeil means either t.he controlled

subsurface addit.ion of water direct.ly t.o the aquifer or

control-led application of water to the ground surface for the

purpose of replenishing the aquifer to offset adverse effects

resul-ting from net depletion of surface water.

(3) "Aquifer storage and recovery project,' means a project

involving the use of an aquifer to temporarily store water

through various means, including but not limited to injection,

surface spreading and infiltration, drain fields, or anot.her

department-approved method. The stored water may be either pumped

from the injection weII or other we]ls for beneficial- use or

a1lowed Lo naturally drain away for a beneficial use.

(4) "Beneficial userr, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,

other persons, or the public, incfuding but. not limited to

agricultural-, stock water, domestic, fish and wildlife,

industrial, irrigation, mining, municipal, power, and
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recreational uses;

(b) a use of water appropriated by the department for the

state water leasing program under 85-2-141 and of water leased

under a valid lease issued by the deparLment under 85-2-L4I;

(c) a use of water by the department of f ish, wil-dlife, and

parks through a change in an appropriation right tor instream

flow fo nrofecf --.i-+--.i- nr ^rL -Fv^-rmffows to benefit the! rvw Lv }/!vLeu u I tltclIlILctJ-ll r \Jr clflraf ruc D L! gc

fishery resource authorized under 85-2-436;

(d) a use of water through a temporary change in

appropriation right or lease to enhance instream flow to benefit

t.he fishery resource in accordance with 85-2-408;

(e) a use of water for aquifer recharge or mitigaLion; or

(f) a use of waLer for an aquifer storage and recovery

nrrrier'f aq nrovided in 85-2-368.

(5) "Certificatert means a certificate of water right issued

1-rrz t.he denarf ment.

(6) "Change in appropriation right" means a change in t.he

place of diversion, the place of use, the purpose of use, or the

n'lrno nf qf nrrr---**Je.
(7) 'rCombined approrrriation" means an appropriation of water

from the same source by two or more wells or developed sorlnqs on

a tract of record as defined by 76-3-103 in existence on lthe

effective date of this actl or created throuqh subdivision afLer

Ithe effeclive daf-e of this act.l for anv beneficial use except

stock water.

++l3I "Commission" means the fish, wild]ife, and parks

commission provided for in 2-L5-3402.
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f&fl9.I "Correct and completetr means thaL t.he information

required Lo be submitted conforms t.o the standard of subst.antial_

credibl-e informali-on and that all of the necessary parts of the

form requiring the information have been fil1ed in with the

requj-red information for the deparLmenL to begin evaluating thre

information.

++ll_AI 'rDeclarationrt means the declaration of an existing

right. filed with the department under section 8, Chapter 452,

IraWS Of 19 | 3 .

{+eil1.!} "Departmentrr means the department of natural

resources and conservation provided for in Title 2, chapter 15,

part 33.

{++f112I "Developed spring" means any artificial opening or

excavation in the ground, however made, including any physical

alteration at the point of discharge regardl-ess of whether it

resul-ts in any increase in the yield of ground water, from which

ground water is soughL or can be obtained or through which it

flows under natural pressures or is artificially withdrawn.

fi2+ll3I "Existing right" or "existing water rightrr means a

right to the use of water that woul-d be protecLed under the law

as it existed prior to July 1, 1973. The term includes federal

non-fndian and Indian reserved water rights created under federal

Iaw and water rights created under state law.

{i3+ll-1) I'Ground water" means any water that is beneath the

ground surface.

1++f111 'rl,ate cLaimrr means a claim to an exist.j-ng right

forfeited pursuant to the conclusj-ve presumpt.ion of abandonment

LC 8000
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unoer 65-z-226.

+l=151 "Mitj-gation" means the real]ocation of surface

water or ground water through a change in appropriation right or

oLher means thaL does not result. in surface water beinq

introduced into an aquifer through aquifer recharge Lo

-n,,^-^^ ^€€^^ts ,'rF-i*- €-rm nef denlefion of surfacequvg!DE gMULD Ig-UILIIIY !!Vr{r lluu uuyfuur\

€Al1f) "Municipality" means an incorporated city
organized and incorporated under Title 7 , chapter 2.

offset

wat.er -

or town

{+7ill!.I "Permitrr means the permit to appropriate issued by

t.he deparlment under 85-2-301 through 85-2-303 and 85-2-306

thr^1 rdr) ql.-')- r14.urr!vu:Jrr vJ z

tt&|lr9) trPersontr means an

nerl- narqhin -nrn-ral- inn qf :l- oeLLLyt I vesuv

the United St.ates or any agency

nl- hcr FnJ- i l- 1/

individual, associaLion,

rd6n^\/ nnT i +.i g4l SUbdiViSiOn,t Yv!rvr

of the United StaLes, or any

'l q7? f haf rcsel.ves watefLJ I J 
'

or that maintains a

+I}|.]Z_O_L (a) "Pol-i-tical subdivision" means anrz nnttnftzvvuJlvJ,

or district.incorporated city or town, public corporation,

created pursuant Lo state law or other public body of the sLate

empowered to appropriat.e waLer.

(b) The term does not mean a private corporation,
-i^F.l^-assoclarr_on, or group.

{"eflzll "salvagerr means to make water avail-able for

beneficial- use from an existing valid appropriation through

application of water-saving methods

+2A+J22I 'rStaLe waLer reservaLion' means a water right

created under state l-aw af ter July 1,

for'existinq or future beneficial uses
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minimum f1ow, level-, or quality of water throughout the year or

at. periods or for defined lengt.hs of t.ime.

+22+L?3) "Substantial credible information" means probable,

bel-ievable facts sufficient to support a reasonable lega1 theory

upon which the department should proceed with the action

requesled by the person providing t.he information.

123+J23) "Wasterr means the unreasonabfe loss of water

through Lhe design or negligent operation of an appropriation or

water distribution facility or the application of waLer to

anyLhing but a beneficiaf use.

+2++J25L I'Water" means all water of the state, surface and

subsurface, regardless of its character or manner of occurrence,

including but not li-mited to geoLhermal water, diffuse surface

water, and sewage ef f l-uent.

+2*J25I I'Water division[ means a drainage basin as def ined

in 3-7-L02.

+zfrJ2J) "Water judge" means a judge as provided for in

Titl-e 3, chapter 7.

1*+J23I I'Water masterrr means a master as provj-ded for in

Tit.l-e 3, chapter 7.

-(28+J22I trWatercourserr means any naturally occurring stream

or river from which water is diverted for beneficial- uses. It

does not include ditches, culverts, or other constructed

waterways.

+"}il:_L| "WefI, means any artificial opening or excavation

in the ground, however made, by which ground water is sought or

can be obtained or through which it flows under natural pressures

LC 8000
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{ Tnf."rn"l Rc.f crences to B5-2-102:
75-5-470x 82-4-355x B5-2-747x 8s-2-3a0x j

Section 2. Section 85-2-306 , MCA, is amended Lo read:
u85-2-306. Exceptions to permit requirements. (1) (a)

Except as provided in subsection (f) (b) , ground wat.er may be

appropriated only by a person who has a possessory int.eresL in
fhe nronerf\.z where |he water is to be nrrf to beneflCial uSe anduv vu yuu

avn'l rrqi rzp nrnnarf rz - j -Li- - i - f ho nrnrrnA r.r=1- ar rlorra'l nnmon*.- r--ys!uy !ryrrLD '', the ground water development works.

(b) If anoLher person has rights in the ground water

development works, waLer may be appropriated with the written

consenL of the person with those property rights or, if t.he

ground water development works are on national forest syst.em

lands, with any prior written special- use authorization required

by federal law to occupy, use, or traverse naLional forest syst.em

lands for t.he purpose of diversion, impoundment, storage/

transportation, withdrawal, use, or disLribution of water under

the certificate.

(c) ff the person does not have a possessory interest in

the real property from which the ground water may be

rnnrnnri =i- aA f he nerson sha'l I nrnrr-i dc f n the Ownef Of t.he feal-lsuvs/ r yrvv lvv

nrnnarftr ,.,,.i{-{-en notification of the works and t.he personrst/!vyuruJ vv!rLL

inFanf Fn rnnr6priate groUnd water frOm the workS. The wriLten

notification must be provided to the landowner at least 30 days

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating the

Draft Copy
2012 (3:45pm)
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water. The written not.ification under this subsection is a notice

requirement only and does not create an easement in or over tLre

real property where the ground water development works are

Located.

(2) Tnside the boundaries of a controfled ground water

area, ground water may be appropriated only:

(a) according to a permit received pursuant to 85 -2-508; or

(b) according to the requirements of a rule promulgated

pursuant Lo 85-2-506.

(3) (a) (i) Except as provided in subsection (3) (a) (il),

outside the boundaries of a controlled qround water area, a

permit is not required before appropriating ground water by means

of a well or developed spring:

(A) with a maximum appropriation of 35 gal-lons a minute or
lcqq nol- fn c;4ggsd 10 aqre-feet a year, except that a Combined

appropriation

eewd:ope+-se'rirrgs exceeding this limitation requires a permit; or

(B) when the appropriation is made by a local governmental-

fire agency organized under Title '7, chapter 33, and the

appropriation is used only for emergency fire protection, which

may include enclosed storage.

(ii) outside Lhe boundaries of a control-led ground wat.er

area, a permit is not required before appropriating ground water

by means of a well or developed spring with a maximum

appropri-ati-on of 350 gallons a minute or less for use in

nonconsumptive geothermal heating or cooling exchange

applications if all of the water extracted is returned without

LC 8000
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delarz fo fhe same sorrrce acnlifer and if the distance between the

extraction well- and bot.h the nearest existing well and the

hydraulically connecled surface waLers is more than twice the

distance between the extraction well and the iniection well-

(b) (i) Within 60 days of completion of the well or

developed spring and appropriation of the ground waLer for

beneficial use, the appropriator shatl fil-e a notice of

nnmn] al. inn uri l-h l-ha dan:rl-monl- An r f arm nrorri rled br,. f heuvtllPf gL!vlr wrLrl Lrrg uEyq! uLllgrru vll q !v!rlt

dpnari-ment fhrorroh its offices.

(ii) Upon receipt of the notice, Lhe department shall review

t.he notice and may, before issuing a certificate of water right,

reLurn a defective notice for corection or completion, together

with Lhe reasons for returninq it. A notice does not lose

nriorifw of filino krccarrse of defects if the notice is correcLed,
I/! rv! r L1

completed, and refiled with the department within 30 days of

notification of defecLs or within a further time as the

deparLment may aIlow, not to exceed 6 months.

(111) ff a notice is not corrected and completed within the

time allowed, the priority daLe of appropriation is t.he date of

refiling a correct and complete notice with the departmenL.

(c) A certificate of waler right may not be issued until a

correct and complete notice has been filed with the department,

incl-uding proof of landowner notification or a written federal

special use authorization as necessary under subsection (1). The

original of the certificate must be senL to t.he appropriator. The

deparlment shall keep a copy of the certificate in iLs office in

Helena. The date of filing of the notice of completion is the

LC 8000
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date of priority of t.he right..

(4) An appropriator of ground water by means of a well or

developed spring first put to beneficial use between ,January 1-,

1962, and.Tuly 1, 19'73, who did noL file a notice of completj-on,

as required by laws in force prior to April l-4, 1981, with the

county clerk and recorder sha1l file a notice of completion, as

provided in subsection (3), with the department to perfect the

water right.. The filing of a claim pursuant to 85-2-22I is

sufficient noLice of completion under this subsection. The

priority date of the appropriation is the date of the filing of a

notice, as provided in subsection (3), or the date of t.he f iling

of the claim of existing water right.

(5) An appropriation under subsecLion (4) is an existing

right, and a permit is not required. However, the department

shall acknowledge the receipt of a correct and complet.e filing of

a notice of completion, except that. for an appropriation of 35

gallons a minute or less, not Lo exceed 10 acre-feet a year, the

department shall issue a certificate of water right. If a

certificate is issued under this section, a certificate need not

be issued under the adjudication proceedings provided for in

85-2-236.

(6) A permit is nol requi-red before constructing an

impoundmenL or pit and appropriating water for use by livestock

t-r:

(a) the maximum capacity of the impoundment or pit is less

than l-5 acre-feet;

(b) the appropriation is less than 30 acre-feet a year;

10 LC 8000
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(c) t.he appropriation is from a source other than a

narann-i=l f Int.- ---"ling stream; and

(d) the impoundment or pit is to be consLructed on and will

be accessible to a parcel of land that is owned or under the

control of the applicant and that is 40 acres or larger.

(7) (a) Wit.hin 60 days after conslructing an impoundment or

pit, the appropriator shall apply for a permit as prescribed by

this part. Subject to subsection (7) (b), upon receipt of a

correct and complete application for a stock water provisional

permit, the department sha]l automatically issue a provisional

permit. If the departmenL determines after a hearing that the

rights of other appropriators have been or will be adversely

affcr-tcrl 'if mav re\rokp thc normit- ^r ra^rrire fhe nermittee tOsllvvuvs, lvYqf!

modifrz thc imnoundment or oif and maw fhen makc the ncrmit

srrl'r-i ec1_ f n terms r-ond'i l- i ons. rcstri r:f i ons rrr 'l imi tal- i ons t.hat, evrrs+ , !vru! reu+vrr!,

it considers necessary to protect the rights of other

appropriators.

(b) If the impoundment or pit is on national- forest syst.em

lands, an appl-ication is not correct and complete under this

section until the applicant has submitted proof of any written

special use authorization required by federal law to occupy/ use,

or traverse nalional forest system lands for the purpose of

diversion, impoundment, storage, Lransportation, withdrawal/ use,

or distribut.ion of water under the permit.

(8) A person may also appropriate waler without applying

for or prior to receiving a permit under rules adopted by the

department under 85-2-113. "

11 LC 8000
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\InternaT References to 85-2-305:
85-2-702 x* 85-2-773x 85-2-235 x 85-2-302 x
85-2-322 x 85-2-330x 85-2-34L x 85-2-343 x
85-2-401, x 85-20-607x 85-20-907x 85-20-907x
85-20-907x 85-20-907x B5-20-907x B5-20-907 x
85-20-901- x 85-20-907x 85-20-907x B5-20-907 x
85-20-901- x 85-20-907x 85-20-907x 85-20-907 x
85-20-904 x B5-20-907 x 85-20-907x 85-20-907 x
85-20-907 x 85-20-907 x 85-20-9OJ- x 85-20-7507x )

Seetion 3. Section 85-2-506, MCA, is amended to r€dd:

n85-2-506. Controlled ground water areas designation or

modification. (1) The department may by ruLe designate or modify

permanent or temporary controlled ground water areas as provided

in this part. The rule for each conLrol-led ground waler area musL

designate the boundaries of the controlled ground water area.

(2) The rulemaking process for designation or modification

of a control-led ground water area may be initiated by:

(a) the department;

(b) submission of a correct and complete petition from a

state or loca] public health agency for identified public health

risks; or

(c) submission of a correct and complete petition:

(i) by a municipality, county, conservation district, or

l-ocal water guality district formed under Title 7 , chapter 13,

narl. 4q. Ar
v4! L tJ t

(ii) signed by at least one-third of the water right. hol-ders

in a proposed controfLed ground water area.

(3) (a) A correct and complete petition musL:

(i) be in a form prescribed by the department and must

contain analysis prepared by a hydrogeologist, a qualified

I2 LC 8000
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(b) When the department. proposes a rule pursuant to this
section. fhe nface for the hcari ncr mrrsf ire within or as close as, er.v

^-^-^F.i ^^'1 F^ ts'ylquureq! Lv 'he proposed or existing control-led ground water

a!Ea.

qcionl- icf 
^r 

i nrralifiorl Ivvf 9rr9f v9,

concluding that one or more

subsection (5) are met; and

(ii) describe proposed

of Lhe criteria ident.ified
l_ho ne'l-it-inn

LC8000

icensed professional engineer

of the criteria provided in

measures, if any, to mitigate effects
in subsection (5) that. are alleged j-n

^€\JI dLTY

does not

determined to be

(c) (i) The department shall notify the pet.itioner

rrofon+-c in . ^etition wiLhin 180 days. ff the departmenL

notify the petitioner of any defects within 180 days, the

petition must be treated as correct and complet.e.

(4) (a) Within 60 days after a pet.ition is

correct and complete, the department shall:

(ii) A petition that is not made correct and compl-ete within

90 days from the date of notification by the department of any

defect is terminated.

(i) deny in writing the petition in whole or in part

stating the reasons for denial;

(ii) inform the petitj-oner that. the department. wj-l-l study

the information presented in the petition for a period not to

exceed 90 days before denying or proceeding with the petit.ion; or

(iii) initiate rulemaking proceedings in accordance with
.fl-i | '1 A 1 n l.r =nf ar 4 narl ?!LVLV 4t UTIAI/LE! a, },q!L J.

(b) Failure of t.he departmenL to act under subsection

_L5 LC 8000
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(+) (a) does not mandate that t.he department grant the petition

for rulemaking.

(c) In addition to the notice requirements of Title 2,

chapter 4, parts 1 through 4, the deparEmenL shall provide public

notice of the rulemaking hearing by:

(i) publishing a notice at least once each week for 3

successive weeks, with the first notice not l-ess than 30 days

before the date of the hearing in a newspaper of general

circulation in the county or counties in which t.he proposed

controlled ground water area is located;

(ii) serving by mail a copy of the notice, not 1ess than 30

days before the hearing, upon each person or public agency known

from an examination of the records of t.he department to be a

wat.er right holder with a diversion within t.he proposed

controlled ground water area, all fandowners of record within the

proposed controll-ed ground water area, and each well driller

Iicensed in Montana whose address is within any county in which

any part of the proposed controlled ground water area is l-ocated;

and

(iii) serving by mail a copy of the notice upon any other

person or slate or federal agency that the departmenL feels may

be interested in or affected by the proposed designation or

modification of a controlled ground water area.

(d) The notice under subsection (4) (c) must incl-ude a

summary of the basis for the proposed rule. Publication and

mailing of the notice as prescribed in this sectj-on, when

completed, is considered to be sufficient notice of the hearing

14 LC 8000
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to all int.erested persons.

(5) The Except as provided in subsecLion (6), the

department may designate a permanent controlled ground wat.er area

by rule if it finds by a preponderance of the evidence t.hat. any

of the foll-owinq criLeri-a have been meL and cannoL be

:nnranri :f ol rz m'i 1- -i n:l- ad .Irrf erYqLUu.

(a) currenL or projected reductions of recharge to the

aquifer or aquifers in the proposed controll-ed ground water area

will cause ground water levels to decline to the extent t.hat

water right holders cannot reasonably exercise their waler

rrgnrs;

(b) current or projected ground water withdrawals from the

aquifer or aquifers in t.he proposed controlled ground water area

have reduced or will- reduce qround water l-evels or surface water

availability necessary for water right holders to reasonably

exercise their waLer riqhts;
(c) current or projected ground water wi-thdrawals from t,he

aquifer or aquifers in the proposed controlled ground water area

have induced or aftered or will i-nduce or alter contaminant

migration exceeding relevant waLer quality standards;

(d) current or projected ground waler withdrawals from the

aquifer or aquifers in the proposed controlled ground water area

have impaired or will impair ground waLer qualit.y necessary for

water right holders to reasonably exercise their water rights

based on relevant water quality sLandards;

(e) ground water within the proposed controlled ground

water area is not suited for beneficial use; or

15
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public heal-th, saf ety, or welfare is or will become at

r1SK.

(6) (a) The depart.ment shall desiqnate as controlled qround

water areas specific watersheds within counties that:

(i) lie at least in part within basins closed pursuant to

85-2-3L9 , 85-2-32L, 85-2-330 , 85-2-336 , 85-2-34r. 85-2-343 , or

85-2-344;

(ii) had a popufation of at least 40,000 residents as

reported by the most recent census; and

(iii\ increased in popul-ation at least 10% from Lhe census

10 vears prior to the most recent censuil

(b) For watersheds desiqnated as controlled qround water

rufes that aflow for new appropriations provided that water riqhL

hol-ders can reasonabl-V exercise their water riqhts. The rules

must include estabfishment_of an exchanqe for mit.iqation water.

+6-f!_L (a) If the department finds that suffj-cient facts

are not available to designate a permanent controlled ground

water area, it may designate by rule a temporary controlled

ground water area to all-ow sLudies to obtain the facts needed to

determine whether or noL it. is appropriate to designate a

permanent controlled ground waLer arba. The department shall set

the length of time thaL the temporary controll-ed ground water

area will be in effect' subject to subsection fffi (7) (c) ' the

t.erm of a temporary controlled ground water area may be extended

by rule.
(b) A temporary controlled ground water area designation is

IO LC BOOO
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for fhe nrrrnnse of str:dw and cannot include the controf

provisions provided in subsection f}-lilL, other than measurement

water quality testing, and reporting requirements.

(c) A temporary controlled ground water area designation

may not exceed a Lotal of 6 years, including any extensions.

(d) Prior to expiration of a temporary controll-ed ground

..'-ts ^- *Le rton:r|- manf m:\/ :mand nr rah^5'l f-1-ra rrr-l awaL-CI O"Igq.f Lllc llEyq,r Lltltr:ltL l,l.tqy qluErlu v! rEP€dA LII(: f L,tJ-E

establ-ishing the t.emporary control-1ed ground water area or may

rloa'innrFo : na1'manent COntrOlled grOUnd Water area thrOUgh the

rulemaking process under Lhis section.

(e) Studies for temporary controlled ground water areas may

be considered for funding under the renewable resource grant and

loan program in Tit.le 85, chapter 1-, parL 6.

(f) If there is a ground water investigat.ion program within

the bureau, the ground water assessmenL steering commitLee

establ-i-shed by 2-L5-l.523 shall- consider temporary controll-ed

ground water areas for study.

++l_LL A control-]ed ground waLer area may include but is

not limited t.o the following control provisions:

(a) a provisj-on closing the control-led ground water area to

further appropriation of ground waler;

(b) a provision restricting the development of future

ground water appropriations in the controll-ed ground water area

by flow, volume, purpose, aquifer, depth, water temperature,

Trttf Ar nrrr-l 'i l-.2 rlarci l-rr ^r  \as.-r!e' aensity, or other criteria that the deparLment

determines necessary;

/n'| : nrnrricir\v, * "--.-"*-*Jn requiringf measurement of future ground
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waLer or surface water appropriatj-ons;

(d) a provision requiring the filing of not.ice on land

records within the boundary of a permanent controlled ground

water area to lnform prospective holders of an interest in the

property of the existence of a permanenL controlled ground water

area. Notice of the desiqnation must be removed or modified as

necessary to accurately reflect modificat.ion or repea1 of a

permanent designation within 60 days.

(e) a provision for wel-l spacing requiremenLs, well

construction constraints, and prior department approval before

well- drilling, unl-ess the well is regulaLed pursuant to Title 82,

r-h:nf ar 1l .
lLt

(f) a provision for mitigation of ground water withdrawal-s;

(g) a provision for water quality test.ing;

(h) a provision for data reporting to the department; and

(i) other conLrol provisions thaL the department determines

are appropriate and adopts through rulemaking. "

{tnternal References to 85-2-506:
85-2-306 x 85-2-508 x 85-2-523x B5-2-524x
85-2-524 x 85-20-7007x 85-20-70Ox 85-20-700Lx \

NEW SECTION. Section 4. {sE,andard} Ef fective dates. (1)

Except as provided in subsection (2) , [this act] is effective on

passage and approval.

(2) lSection 3] is effective October 1, 2013.

- END

{N-*e : Joe P. Kolman
Title : Research Anafyst
Agency: LSD
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